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Fiduciary September: The largest annual conversation of financial advisers, planners, attorneys and experts on fiduciary advice

SUBJECT:  Managing Conflicts of Interest  			DATE: September 2026 

[bookmark: _heading=h.gjdgxs][bookmark: _heading=h.30j0zll]Managing conflicts is key to upholding fiduciary advice; this demands a client-advisor “Meeting of the Minds”; CFP Board comes up short

Professor Arthur Laby explains the 1940 Investment Advisers Act sought to differentiate advice from conflicted sales. Laby notes “Tipster organizations” sold products and tried to pretend to be advisors; yet, they were “Unable to provide objective advice.” 1 Managing conflicts was central in 1940; it is so today. CFP Board’s 2025 paper on managing conflicts offers a detailed discussion. The Board falls short, however, in not requiring CFPs disclose conflicts in writing, or obtain client written consent to a materially conflicted transaction. Instead, oral disclosure or inferred consent is acceptable. As a result, client-advisor understanding may be different and a “meeting of the minds” not possible. 2 The different CFP Board and Fiduciary Institute key criteria to manage conflicts are noted here.    

Key Steps to Manage Conflicts to Uphold 
Fiduciary Advice … What is required?	
									Fiduciary 
Institute 	CFP Board 3

Written disclosures from adviser or broker 	 			Yes		No

Explicit (as opposed to inferred) consent provided by
by client to proceed w / a conflicted transaction			Yes		No 

Written consent from client to proceed with a 
materially conflicted transaction					Yes		No

Consent that is informed and “Intelligent and independent” 4 	Yes		No

Disclosing compensation $ (not just the type of comp.) 		Yes		No  

***

1. https://thefiduciaryinstitute.org/2013/02/03/laby-%E2%80%9940-act-enacted-to-separate-conflicted-%E2%80%9Ctipster-organizations%E2%80%9D-from-genuine-investment-advisors
2. “Meeting of the minds” refers to a foundational concept in business law to describe if agreement between two parties exists
Or contract. Its essence is a mutual understanding  which is required for an agreement to be enforceable
3. See the CFP Board FAQ … cfp-board-conflicts-of-interest-faq-2025
4. Professor Tamar Frankel first added “Intelligent and independent” to informed consent in 1983. See:
Frankel, Tamar, Fiduciary Law, 71 Calif. L. Review. 795 (1983) 
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